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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

5th September, 2019 
TITLE SUIT NO. 33/2018 

 
Sri Sukrita Mohan Pandit 
Son of (L) Sudhangshu Mohan Pandit 
Vill – Samdhara, Mouza-Goroimari 
P.O.: Panchmile, P.S–Tezpur,  
District – Sonitpur, Assam 

-- Plaintiff     

-Vs.- 

Sri Subodh Ghosh 
S/o: (L) Mahendra Ghosh  
Vill – Alisinga Uriamguri 
P.O.: Panchmile, P.S–Tezpur  
District – Sonitpur, Assam 

----- Defendant 
 

Ld. Advocate appeared for the plaintiff           : - Mr. S. P. Mishra  
Ld. Advocate appeared on behalf of defendant: - Mr. D. Bose 
 

“This is a suit for specific performance of 
contract of sale of land, recovery of possession, 
permanent injunction, compensation and 
damages”. 
 

JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff’s case appears to be in a narrow campus is that defendant being the 

owner of land measuring 2 Kathas out of 24 Bighas covered by Periodic 

Patta No.32 under Dag No.149 on 01-09-2015 offered to sale such land to 

plaintiff on 04-09-2015 at consideration of Rs.3,75,000/- and after receiving 

an amount of Rs.2,10,000/- entered into an agreement called ―Mati Bikri 

Baina Dalil’ No.1723/15 in favour of the plaintiff. It was agreed further vide 

advance deed No.1723 dated 04-09-2015 that defendant will obtain requisite 
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permission for sale and after acceptance of balance consideration of 

Rs.1,65,000/- shall execute register sale deed and further defendant 

received an advance amount of Rs.2,10,000/-. Thereafter, on several dates, 

the plaintiff approached the defendant and tendered the sale consideration 

amount for execution of registered sale deed, but the defendant failed to 

execute the same and breached the concluded contract of sale dated 04-09-

2015. That plaintiff by his pleading tendered the balance consideration of 

Rs.1,65,000/- to accept the same and execute registered sale deed in his 

favour. Hence, the plaintiff brought the instant lawsuit for specific 

performance of contract along with other reliefs.  

2. Per contra, defendant on receiving summons appeared before the court and 

failed to submit written statement and subsequently the suit proceeded in 

presence of the defendant without his pleadings.  

3. In the light of the pleadings of plaintiff’s side, following appears to be the 

points for determination :  

(1) Whether there was an agreement of sale of suit land executed 

between plaintiff and defendant on 04-09-2015 at 

consideration of Rs.3,75,000/- ? 

(2) Whether the defendant received an advance amount of 

Rs.2,10,000/- out of total sale consideration from the plaintiff 

on 04-09-2015 ?  

(3) Whether the defendant breached the conditions of concluded 

agreement of sale vide deed No.1723 dated 04-09-2015 ? 

(4) Whether the plaintiff is still willing and ready to perform his 

part of contract ?  

(5) Whether the plaintiff is entitled to get any decree, as prayed 

for ? 

4. During the trial of the instant suit, the plaintiff adduced both ocular as well 

as documentary forms of evidences. Plaintiff side examined as many as 5 

nos. of witnesses and exhibited following documents :  

Ext.1 is the said register agreement of sale No.1723/2015 

Ext.1(1) to i(5) are the signatures of defendant  

Ext.1(6) is the signature of plaintiff 
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Ext.1(7) & 1(8) are the signatures of Subhankar Ghosh 

Ext.1(9) is the signature of Gauranga Chandra Ghosh 

Ext.1(10) is the signature of scribe Khiroda Mahanta 

Ext.2 is the certified copy of Jamabandi of PP No.32 under Dag 

No.149, 150 of village Alsinga Uriam, Mouza- Mahabhairab   

Ext.3 is the land revenue receipt  

Ext.4 is the Jamabandi Book  

Ext.4(1) is the relevant entry of Patta No.32, Dag No.149, 150 of 

village Alisinga Uriamguri, Mouza- Mahabhairab   

Ext.5 is the authority letter   

Ext.5(1) is the signature of Sub-Registrar   

Ext.6 is the certificate issued by Sub-Registrar, Tezpur   

Ext.6(1) is the signature of Sub-Registrar   

Ext.7 is the scan copy of registered deed of advance No.1723 dated 

04-09-2015  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

5. Point of determination Nos. 1 and 2: Whether there was an 

agreement of sale of suit land executed between plaintiff and defendant 

on 04-09-2015 at consideration of Rs.3,75,000/- ? and Whether the 

defendant received an advance amount of Rs.2,10,000/- out of total sale 

consideration from the plaintiff on 04-09-2015 ? Both the points for 

determinations are co-relates, as such both were taken together for 

discussion and decision.   

6. The plaintiff to substantiate his pleadings examined 5 nos. of witnesses, 

out of which PW-1 is the plaintiff, PW-2 Gauranga Chandra Ghosh and 

PW-3 Smt. Khiroda Mahanta are appears to be the witnesses of registered 

agreement of sale No.1723 vide Ext.1. PW-4 and PW-5 are official 

witnesses.  

7. The evidence of all the five witnesses remains unrebuttable and unshaken 

as the defendant’s side declined to cross-examine all the five witnesses. 

PW-1 through his oral evidence supported and corroborated the entire 

version of the plaint and he further exhibited the registered agreement of 

sale No.1723 as Ext.1 and signatures of PW-1 and other witnesses to be 
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Ext.1(1) to Ext.1(10) series. Other two witnesses i.e. PW-2 and PW-3 

corroborated the version of the plaintiff and they proved Ext.1 document 

by exhibiting the signatures of plaintiff, defendant and their signatures. 

PW-4 proved the Jamabandi as Ext.2 to be certified copy of Patta No.32. 

Ext.4 is the Jamabandi Book. PW-5 proved the scan copy of registered 

deed of advance No.1723 as Ext.7.  

8. On meticulous perusal of oral as well as documentary forms of evidences, 

it disclosed before this court that there was an agreement of sale executed 

between the plaintiff and defendant on 04-09-2015 for sale and purchase 

of land measuring 2 Kathas of periodic patta No.32, Dag No.149 and sale 

consideration was fixed at Rs.3,75,000/- and out of such amount 

defendant has received Rs.2,10,000/- as an advance. Ext.1 and Ext.7 

appears to be the proof of such agreement of sale No.1723 dated 04-09-

2015. It further established from the Ext.2 document that defendant is the 

owner of the suit land and Ext.4 supports such fact. Ext.6 and Ext.7 

relates to the documents of agreement of sale. PW-2 and PW-3 

categorically proved and established the fact that Ext.1 document 

executed between the plaintiff and defendant and they knows the 

signatures of plaintiff and defendant and they proved their signatures on 

that document as witnesses. Hence, from the oral as well as documentary 

forms of evidence, it is proved and established that defendant entered into 

an agreement of sale of suit property in favour of the plaintiff on receiving 

advance amount of Rs.2,10,000/- out of total sale consideration of 

Rs.3,75,000/-. Accordingly, both the points for determination are 

answered in affirmative and in favour of the plaintiff.  

9. Point of determination No. 3: Whether the defendant breached the 

conditions of concluded agreement of sale vide deed No.1723 dated 04-

09-2015 ? The plaintiff by tendering oral and documentary forms of 

evidences proved and established the fact that he approached the 

defendant to execute a registered sale deed in his favour on receiving 

balance consideration of Rs.1,65,000/- but defendant failed to execute the 

registered sale deed and thereby breached the concluded contract 
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executed between them on 04-09-2015. Accordingly, point for 

determination No.3 is answered in affirmative and in favour of the plaintiff. 

10. Point of determination No. 4:Whether the plaintiff is still willing and 

ready to perform his part of contract ? Prior to entering into the discussion 

on this issue let us peruse the settled provisions of law for proper 

understanding of the dispute in hand. Section-16 of Specific Relief Act, 

provides personal bars to relief.—Specific performance of a contract 

cannot be enforced in favour of a person— 

(a) Who would not be entitled to recover compensation for its 
breach; or 
(b) who has become incapable of performing, or violates any 
essential term of, the contract that on his part remains to be 
performed, or acts in fraud of the contract, or wilfully acts at 
variance with, or in subversion of, the relation intended to be 
established by the contract; or 
(c) Who fails to aver and prove that he has performed or has 
always been ready and willing to perform the essential terms of 
the contract which are to be performed by him, other than terms 
the performance of which has been prevented or waived by the 
defendant? Explanation.—for the purposes of clause (c),— 
(i) where a contract involves the payment of money, it is not 
essential for the plaintiff to actually tender to the defendant or to 
deposit in court any money except when so directed by the court; 
(ii) The plaintiff must aver performance of, or readiness and 
willingness to perform, the contract according to its true 
construction. 

 The language in Section 16 (c) does not require any specific 
phraseology but only that the plaintiff must aver that he has 
performed or has always been and is willing to perform his part of 
the contact. So the compliance of ―readiness and willingness‖ has 
to be in spirit and substance and not in letter and form. So to insist 
for a mechanical production of the exact words of a statute is to 
insist for the form rather than the essence. So the absence of form 
cannot dissolve an essence if already pleaded. 

 The Hon’ble Supreme Court on aspects of requirement to comply 
with the mandatory provisions of Section 16 (c) of the Specific Relief 
Act, observed as follows: 

―…The plaintiff did not plead either in the plaint or at 
any subsequent stage that he was ready and willing to 
perform the agreement pleaded in the written 
statement of defendant. A suit for specific performance 
has to conform to the requirements prescribed in 
Forms 47 and 48 of the 1st Schedule in the Civil 
Procedure Code. In a suit for specific performance it is 
incumbent on the plaintiff not only to set out 
agreement on the basis of which he sues in all its 

https://indiankanoon.org/doc/1185098/
https://indiankanoon.org/doc/1282548/
https://indiankanoon.org/doc/1058865/
https://indiankanoon.org/doc/346089/
https://indiankanoon.org/doc/1259850/
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details, he must go further and plead that he has 
applied to the defendant specifically to perform the 
agreement pleaded by him but the defendant has not 
done so. He must further plead that ne has been and it 
still ready and willing to specifically perform his part of 
the agreement. Neither in the plaint nor at any 
subsequent stage of the suit the plaintiff has taken 
those pleas. As observed by this Court in Pt. Prem Raj 
v. D.L.F. Housing and Construction (Private) (Ltd.) and 
another, (Civil Appeal No 37/ 66, decided on 4.4.1968) 
(reported in 1968 (3) SCR 648) that it is well settled 
that in a suit for specific performance the plaintiff 
should allege that he is ready and willing to perform 
his part of the contract and in the absence of such an 
allegation the suit is not maintainable.‖ 

 While explaining this point, the Supreme Court made reference to its 
judgment in the case of His Holiness Acharya Swami Ganesh 
Dassji v. Sita Ram Thapar, reported as (1996) 4 SCC 526, 
wherein the Court drew a distinction between readiness to perform 
the contract and willingness to perform the contract. It was observed 
that by readiness it may be meant the capacity of the plaintiff to 
perform the contract which would include the financial position to 
pay the purchase price. 

 As far as the willingness to perform the contract is concerned, 
conduct of the plaintiff has to be properly scrutinized along with 
attendant circumstances. The factum of readiness and willingness to 
perform plaintiff’s part of the contract is to be adjudged with 
reference to the conduct of the party and the attending 
circumstances. 

11. The plaintiff in para No.12 of his plaint categorically pleaded that he by 

pleadings tendered the balance consideration amount of Rs.1,65,000/- to 

the defendant and requested to accept the same and execute registered 

sale deed in his favour and he his plaint further pleaded that he will still 

willing and ready to perform his part of contract. Subsequently, he by 

adducing oral unrebuttable evidence supported and proved the fact that 

he is still willing and ready to perform his part of contract dated 04-09-

2015.  Accordingly, point for determination No.4 is answered in affirmative 

and in favour of the plaintiff. 

12. Point of determination No. 5: Whether the plaintiff is entitled to get 

any decree, as prayed for ? In the light of oral and documentary forms of 

evidences this court finds that plaintiff is entitled to get decree of specific 

performance of contract along with delivery of khas possession of the suit 

land. The plaintiff further entitled to get the actual cost of proceeding.  
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13. In the result the plaintiff suit is decreed partly by way of granting the 

following reliefs:-  

 That the plaintiff is entitled to get a decree of specific performance of 

contract of sale; 

 That plaintiff will pay the balance sale consideration of Rs.1,65,000/- 

(Rupees One Lakh Sixty Five Thousand Only) to the defendant within 

three months from the date of decree and the defendant shall 

execute the registered sale deed in favor of the plaintiff at the cost of 

the plaintiff and further handover khas possession of suit land to the 

plaintiff immediately after the registration of sale deed.  

 That if the defendant fails to execute the sale deed despite the 

balance sale consideration being offered by the plaintiff, then the 

plaintiff shall deposit the same before the Court and get the sale 

deed executed through Court.  

 That plaintiff is entitled to get cost of the entire proceeding from the 

defendant and cost of the proceeding shall be calculated and ordered 

at the time of preparing the decree; 

14. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 05th day of September’ 

2019.  

 

CIVIL JUDGE, SONITPUR 
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APPENDIX 
1. Plaintiff’s witnesses:- 

 
PW-1: Sri Sukrita Mohan Pandit 
PW-2: Sri Gauranga Chandra Ghosh 
PW-3: Smt. Khyiroda Mahanta 
PW-4: Sri Pradip Debnath 
PW-5: Sri Bijay Kumar Das 

2. Plaintiff’s exhibits    :-  
 

Ext.1 is the said register agreement of sale No.1723/2015 

Ext.1(1) to i(5) are the signatures of defendant  

Ext.1(6) is the signature of plaintiff 

Ext.1(7) & 1(8) are the signatures of Subhankar Ghosh 

Ext.1(9) is the signature of Gauranga Chandra Ghosh 

Ext.1(10) is the signature of scribe Khiroda Mahanta 

Ext.2 is the certified copy of Jamabandi of PP No.32 under 

Dag No.149,150 of village Alsinga Uriam, Mouza- Mahabhairab   

Ext.3 is the land revenue receipt  

 Ext.4 is the Jamabandi Book  

Ext.4(1) is the relevant entry of Patta No.32, Dag No.149, 150 

of village Alisinga Uriamguri, Mouza- Mahabhairab   

Ext.5 is the authority letter   

Ext.5(1) is the signature of Sub-Registrar   

Ext.6 is the certificate issued by Sub-Registrar, Tezpur   

Ext.6(1) is the signature of Sub-Registrar   

Ext.7 is the scan copy of registered deed of advance No.1723 

dated 04-09-2015  

 

CIVIL JUDGE, SONITPUR 


